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oil-paintings of Washington Crossing the Delaware, parlor suits, 
bookcases and sets of Dickens and Shakespeare. And a youth who 
would have proved a comrade dear to the heart of Tom Sawyer is 
Oscar Ferguson, with his revolvers, his handcuffs and his nickel- 
plated detective star, a follower of clues, a delver into ciphers, 
a jotter-down of mysterious notes that strangely enough serve a 
purpose, who meets Bashford's attempts at sprightly badinage 
with the portentous retort, " We cannot divulge matters to the 
press at this stage of the investigation." For this generous gath- 
ering of interesting people, for the quaint humor and the ring of 
homely sincerity, " The Gentleman Eagman," as a book by itself, 
will demand of the discriminating reader much more than mere 
passing attention. But, above all, the discriminating reader will 
lay it aside with the conviction that good as the book is as a 
story, it is far more distinctive as a promise than as an actual 
achievement. And by him, Mr. Nesbit will not be lightly for- 
gotten, but will be remembered as one who should go far. 

Arthur Bartlett Maurice. 



"THE FEDERAL POWER OVER CARRIERS AND CORPORATIONS. ' 

This is the book of a lawyer, but one written less for lawyers 
than for those, whatever may be their lines of life, who are now 
studying from the historical standpoint the Eooseveltian theory 
of constitutional government. 

The point of departure in all discussion of the particular sub- 
ject of the volume is the opinion of Chief-Justice Marshall, de- 
livered in 1824, in the case of the Fulton steamboats, known as 
Gibbons vs. Ogden. It is there that, after observing that the 
Constitution of the United States contains an enumeration rather 
than a definition of powers, and that " an enumeration presup- 
poses something not enumerated," he declares that, as no power 
over the completely internal commerce of a State was among those 
enumerated in the grant to Congress, none was entrusted to it. 
But what is that " completely internal commerce " ? It is, he 
continues, the commerce " carried on between man and man in a 
State, or between different parts of the same State, and which 

* " The Federal Power over Carriers and Corporations." By E. Parma- 
lee Prentice. New York: The Maemillan Co. 
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does not extend to or affect other States." But where is the 
power to regulate what precedes commerce between States ? Can 
there be a refusal to allow goods to become the subject of that 
commerce by the State until it has given its approval of their 
quality, or by Congress until the United States have given their 
approval of the manner in which, or the agency by which, they 
were produced ? 

Marshall answers the first of those questions in the aflBrmative. 
State inspection laws, he declares, are expressly recognized in the 
Constitution, but not as an incident to any State power over inter- 
state or foreign commerce: 

" They act upon the subject before it becomes an article of foreign 
commerce, or of commerce among the States, and prepare it for that 
purpose. They form a portion of that immense mass of legislation 
which embraces everything within the territory of a State, not sur- 
rendered to the general government. . . . No direct general power 
over these subjects is granted to Congress; and, consequently, they re- 
main subject to State legislation. If the legislative power of the Union 
can reach them, it must be for national purposes; it must be where the 
power is expressly given for a special purpose, or is clearly incidental 
to some power which is expressly given." 

Mr. Prentice devotes a chapter (chap. Ill) to Gibbons vs. 
Ogden, but its main purpose is to narrow its doctrine to the case 
in band. Thus read, it amounts, he argues, to nothing more 
than a decision that a State monopoly of a particular mode of 
navigation between States, being a regulation of the coasting 
trade, cannot avail as against a coasting license issued by au- 
thority of the United States. It is true that this was the point 
on which the ease turned, but to reach it certain lines of rea- 
soning were necessary, and to the steps in these, as above out- 
liued, the author seems to have hardly paid the attention which 
they deserve. They are by no means obiter dicta. It would have 
been an obiter dictum had the court done what in one or two 
places he says it did (pp. 68, 74), namely, decided that the power 
of Congress over interstate commerce was in its nature exclusive. 
While Mr. Justice Johnson took this ground, it was simply ob- 
served in the opinion of the court that the argument in favor of 
that position was of great force, and they were not satisfied that 
it had been refuted. On the other hand, it was vital to the pre- 
cise point in issue to proceed to it by a determination of what 
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commerce between States was, and how it differed from the com- 
merce within a State. 

It is the second branch of the second of the questions stated 
to which the work of Mr. Prentice is particularly addressed. 
His position is that Congress cannot limit the subjects of inter- 
state commerce by excluding such as are produced by agencies 
which the United States may not approve, and so cannot insist 
on Federal charters or licenses for corporations desiring to engage 
in trade of that description. There is, he asserts (p. 4), "no 
doubt tiiat the plan is entirely beyond the scope of the Consti- 
tution." This treats perhaps too cavalierly a project of legisla- 
tion, proposed in form by the executive department, but it is 
spoken with the earnestness of conviction, and a considerable 
array of historical facts is produced in its support. He proves 
beyond question (pp. 17, 22) that the prime motive of giving to 
Congress its powers over commerce was to regulate navigation, 
but this hardly goes as far as he claims towards constituting a 
test for interpreting the words of the grant (pp. 147, 233 ) . A more 
important circiunstance is effectively stated and pressed (pp. 30- 
37), that the right to engage in commerce is " part of the liberty 
derived from the States," and so not the proper subject of a 
governmental license. 

The position taken in late years by the Supreme Court (con- 
trary to the views of Marshall, Story and Taney, and to the re- 
peated use of the terms in the general Customs Act of 1799), 
that the " imports " and " exports " referred to in the Constitu- 
tion do not include the transportation of goods between States, 
is vigorously challenged (pp. 39-47, 136). 

A valuable feature of the book is its full statements as to 
State grants of monopolies of land carriage (pp. 63, 93), which 
were only suppressed as to interstate railroads by Act of Con- 
gress in 1866. 

The plan of forcing interstate carriers to incorporate under a 
Federal law, Mr. Prentice thinks radically unsound, because the 
United States can only create corporations for the better fulfilment 
of some Federal administrative function (pp. 146, 149, 155). To 
make them, while incorporated by a State, subject to inspection 
or visitation, as corporations, in any matter not directly con- 
nected with raterstate or foreign carriage, would, he argues, be 
equally unjustifiable; and here he is able to quote passages (p. 
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170) from decisions of the Supreme Court wliich strongly sup- 
port his contention that the power of Congress is "limited to 
such regulations as will prevent burdens upon the act of com- 
munication." That this is an arbitrary limit has, he thinks, been 
often ignored by courts, but though logically undiscoverable from 
the premises of the Constitution, he believes it to be a logical 
consequence of the principles which the Constitution built upon 
those premises (p. 171). President Koosevelt tells Congress 
that " it is difficult to be patient " with an argument that the 
regulation of corporations formed for interstate transportation 
should be left to the States, but Mr. Prentice insists that this is 
mere impatience with the Constitution of the United States, 
which was not designed to transfer the oversight of corporations, 
whatever be their business, from the government which created 
them to a government that did not and could not create them 
('p. 175). Rather, in his view, as in that of Judge Evans, who 
has held the recent Federal Employers' Liability Act, for this 
reason, to be void, the power of Congress over commerce, taken 
by itself, is too narrow to support even the existing legislation. 
That must be rested on its duty to preserve interstate commerce 
from unco;: ititutional impediments and keep it free (p. 225). 

The woik contains the results of a careful study by a thought- 
ful man of tlie conditions out of which the provisions of the Con- 
stitution of the United States respecting commerce arose, and of 
their whole j.idiciai history. It was evidently inspired by a pro- 
found conviction that the tendencies of the past few years, coun- 
tenanced in liigh quarters, towards centralization of power at 
Washington, isr&xely menace the liberty of the individual and the 
security ol' the government to which he must always look, in 
most things, for the protection of his natural rights. It is the 
same conviction which Justice Brewer forcibly expressed in his 
address in 1.900. before the Virginia State Bar Association on 
" Two Periods in the History of the Supreme Court " — tliat of 
national stability, and that of national enlargement. 

Both in that address and in the volume under review it is con- 
ceded that the changes of a century in commercial and social 
conditions may call for changes in law. " Population," observes 
Mr. Prentice (p. 212), "has become dependent upon remote 
sources of supply. Each State is no longer sufficient for itself." 
But the remedy suggested is to amend the Constitution; not for 
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courts or Presidents or Congresses to twist and distort it into 
something else. The same thought appears in Justice Brewer's 
address. " Never," said he, " let the courts attempt to change 
laws or Constitution to meet what they think present conditions 
require. When they do this, they clearly usurp power belonging 
to the legislature and the people." 

Simeon E. Baldwin. 



